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UNDERSTANDING SB 740
The sample language and documents provided by Spector, Middleton, Young & Minney LLP are provided for discussion purposes only and provide general information not designed for any particular client or school; they do not constitute legal advice.  As the information contained here is necessarily general, its application to a particular charter school and the background set of facts and circumstances may vary.  We do not recommend that you utilize this information without tailoring the language to meet the specific needs of your school and/or without consulting legal counsel.
FIRM OVERVIEW


Spector, Middleton, Young & Minney, LLP has been a leader in charter school law for more than a decade, representing over 300 charter schools throughout the state.

We offer superior legal expertise, as well as the technical know-how to allow you to effectively resolve your problems and meet all of your charter school needs – with the confidentiality you deserve, at a price you can afford.

We emphasize a preventative approach to the law, helping our clients anticipate legal difficulties, minimize exposure to legal claims and fees, and prevent operational challenges. 

Located in Sacramento, SMYM is uniquely positioned to influence the public policy debate – helping shape the future of charter schools. 

For more information on our team of expert attorneys and the services that we offer, please visit our website at www.smymcharterlaw.com or call us at 916-646-1400.
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Lisa A. Corr 
lcorr@smymlaw.com
Lisa Corr graduated with a Bachelor of Arts degree in English, Anthropology and Fine Arts from Hofstra University in Hempstead, New York. Lisa graduated with a Juris Doctorate from the University of San Diego School of Law in 1997 and has represented charter schools for over nine years.  Her primary focus has been on special education and the developmental phase of charter schools, including the charter petition process and negotiation of legal and fiscal agreements between a charter school and authorizers. Her areas of practice also include policy development, governance, facilities, non-classroom legal compliance, revocation and audit defense, student discipline and dispute resolution. Lisa is a frequent presenter for the California Charter Schools Association, the California Consortium of Independent Study, and the APlus+ personalized learning network and she was the lead petitioner on the Founding Board of Directors for Westlake Charter School, where her children attend school.
SENATE BILL 740 (“SB 740”) 

NONCLASSROOM-BASED CHARTER SCHOOLS 

FUNDING DETERMINATION “CHEAT SHEET”
	WHAT?




●
This bill prohibits a charter school from receiving funding for nonclassroom-based instruction, until a determination for funding is made by the State Board of Education. 

▫
Funding determinations are made using criteria adopted by the State Board of Education through regulations.

▫
For the 2003-04 fiscal year and each fiscal year thereafter, the amount of funding determined by the State Board of Education may not be more than 70 percent of the unadjusted amount to which a charter school would otherwise be entitled, unless the State Board of Education determines that a greater or lesser amount is appropriate.

	WHY?




●    
Intent:  

▫
Reduce profiteering by management companies and school districts.
▫
Eliminate over-funding; assign funding rates for nonclassroom-based charter school programs that are more consistent with cost-based characteristics of the instructional program employed.

▫
Lead to greater accountability and better instructional services by encouraging classroom-based instruction among charter schools.

	WHO?




●
Author, Senator Jack O’Connell:
▫
Current Superintendent of Public Instruction.
●
State Board of Education (“SBE”):  

▫
Authorized to adopt regulations and make funding determinations.
●
Advisory Commission on Charter Schools (“ACCS”):
▫
Created by SB 740 to make recommendations to the SBE on the regulations.

▫
Granted the further authority by the SBE to make recommendations to the SBE on the funding determinations as well.

▫
Consists of representatives from school district superintendents, charter schools, teachers, parents, members of the governing boards of school districts, county superintendents of schools, and the Superintendent of Public Instruction.

	ACCS Member
	Represents


	Term Expires

	Brian Bauer

	Charter Schools
	12/31/2009

	Tom Conry


	Teachers
	12/31/2007

	Paul Cartas
	School district superintendents


	12/31/2009


	Mark Kushner 
	Charter Schools


	12/31/08


	Vicki Barber
	County Superintendents of schools


	12/31/08


	Carol Barkley 


	State Superintendent of Public Instruction


	Serves at Superintendent’s pleasure



	Rae Belisle, Chair

	Parent or Guardian of Student(s)
	12/31/08


	Jesse Barajas

	Charter Schools
	12/31/08


	Beth Hunkapiller
	School Governing Board Members
	12/31/07




●
California Department of Education (“CDE”):
▫
Authorized by regulation to evaluate funding determination applications and bring an independent recommendation to the SBE (along with the recommendation of the ACCS) for funding determinations.
▫
Makes a preliminary evaluation and recommendation to the ACCS on funding determinations.
●
Applicants:  Nonclassroom-Based Charter School Programs
▫
Nonclassroom-based instruction includes, but is not limited to, independent study, home study, work-study, and distance- and computer-based education.

▫
Instruction is considered nonclassroom-based if it is not “classroom-based.”

▫
Classroom-based instruction in a charter school occurs only when all four of the following conditions are met.

(1)
The charter school’s pupils are engaged in educational activities required of those pupils, and the pupils are under the immediate supervision and control of an employee of the charter school who is authorized to provide instruction to the pupils within the meaning of Education Code section 47605(l) (credentialing requirements for charter schools). 

(2)
At least 80 percent of the instructional time offered at the charter school is at the schoolsite. 
(3)
The charter school’s schoolsite is a facility that is used principally for classroom instruction. 
(4)
The charter school requires its pupils to be in attendance at the schoolsite at least 80 percent of the minimum instructional time required pursuant to Education Code section 47612.5(a)(1) (minimum instructional minutes required to be offered under the law). 
▫
The requirement to be “at the schoolsite” is satisfied if any of the following conditions are met:
(1)
The facility in which the pupils receive instruction is: 
(A)
Owned, rented, or leased by the charter school principally for classroom instruction; 

(B)
Provided to the charter school by a school district pursuant to Education Code section 47614 (Proposition 39) principally for classroom instruction; or 

(C)
Provided to the charter school free-of-charge principally for classroom instruction pursuant to a written agreement. 
(2)
The charter school facility meets the criteria in paragraph (1) and the pupils are on a field trip during which the pupils remain under the immediate supervision and control of the employee of the charter school and are carrying out an educational activity required of the pupils. 

▫
The requirement to be “at the schoolsite” is not satisfied if the pupils are in a personal residence (i.e., a dwelling), even if space in the residence is set aside and dedicated to instructional purposes and/or the charter school rents or leases space in the residence for the provision of instruction.  A personal residence does not include a licensed children’s institution or a boarding school.

	WHERE?




●
Statute:

▫
Education Code sections 47605 and 47612.5.

▫
Education Code sections 47614.5, 47616.7, and 47634.2.
●
Regulations:

▫
Title 5 California Code of Regulations 11704, 11963 – 11963.7.
	WHEN?




●
Typically, the CDE posts applications on the CDE’s website at http://www.cde.ca.gov.  A letter from CDE relating to 2007-2008 funding determinations can be found at http://www.cde.ca.gov/sp/cs/as/nclbfdcovltr07.asp.  The funding determination forms and instructions can be found online at www.cde.ca.gov/sp/cs/as/nclrbifunddet.asp (scroll down to the bottom of the page).

●
All applicants have a right to submit one additional funding application per fiscal year as a sort of “appeal” right.

●
Funding “cuts” in nonclassroom-based ADA come by way of adjustment by the CDE subsequent to a funding determination by the SBE.  Note:  it is a cut in ADA, not funding.

· Funding determinations for new schools in their first year of operation for the 2007-08 fiscal year are due at the CDE on or before December 1, 2007.  Funding determinations for continuing schools are due at the CDE on or before February 1, 2008 for the 2007-08 fiscal year.

· Any determination of funding request approved by the State Board of Education for an existing nonclassroom-based charter school from the 2006-07 fiscal year forward shall be prospective (not for the current year), in increments of a minimum of two years and a maximum of five years in length.  Beginning with the 2007-08 fiscal year, nonclassroom-based charter schools that had a funding determination in the prior year must submit a funding determination request by February 1 of the fiscal year prior to the year the funding determination will be effective, when a new request is required under the regulations.

· A new funding determination is required each time a material change is made in the school’s charter with respect to nonclassroom-based instruction, and may be subject to review each time the school’s charter is renewed and/or in accordance with any conditions the State Board of Education may impose at the time of the determination of funding request approval.  The charter school must notify the California Department of Education no later than thirty (30) days after the material change is made.

· A charter school may submit a request for funding determination up to one year prior to the fiscal year in which the request will initially be effective.  The State Board of Education may grant the request for up to five years following the effective date of the request.

	HOW?




●
For The 2006-07 Fiscal Year And Each Fiscal Year Thereafter

▫
To receive full funding
A charter school must demonstrate ALL of the following:

1.
The charter school's total expenditures for salaries and benefits for all employees
 who possess a valid teaching certificate, permit, or other document equivalent to that which a teacher in other public schools would be required to hold issued by the Commission on Teacher Credentialing (and who work in the charter school in a position required to provide direct instruction or direct instructional support to students) must equal or exceed 40 percent of the school's total public revenues; AND
2.  
The charter school’s total expenditures on instruction and related services must equal or exceed 80 percent of the school’s total revenues.  The school’s total revenues do not include the ending balance from the prior fiscal year; AND
3.
The ratio of average daily attendance for independent study pupils to full-time certificated employees responsible for independent study does not exceed a pupil-teacher ratio of 25:1 or the equivalent ratio of pupils to full-time certificated employees for all other educational programs operated by the largest unified school district, as measured by average daily attendance, in the county or counties in which the charter school operates.

4.
Even after the above criteria are met, the State Board may still award a lesser percentage if there is a reasonable basis to do so.

▫
To receive 85 percent funding
A charter school must demonstrate ALL of the following:

1.
The charter school's total expenditures for salaries and benefits for all employees who possess a valid teaching certificate, permit, or other document equivalent to that which a teacher in other public schools would be required to hold issued by the Commission on Teacher Credentialing (and who work in the charter school in a position required to provide direct instruction or direct instructional support to students) must equal or exceed 40 percent of the school's total public revenues
; AND
2.  
The charter school’s total expenditures on instruction and related services is at least 70 percent but less than 80 percent of the school’s total revenues.  The school’s total revenues do not include the ending balance from the prior fiscal year; AND
3.
Even after the above criteria are met, the State Board may still award a lesser percentage if there is a reasonable basis to do so.

▫
To receive 70 percent funding
A charter school must demonstrate ALL of the following:

1.
The charter school's total expenditures for salaries and benefits for all employees who possess a valid teaching certificate, permit, or other document equivalent to that which a teacher in other public schools would be required to hold issued by the Commission on Teacher Credentialing (and who work in the charter school in a position required to provide direct instruction or direct instructional support to students) equals at least 35 percent but less than 40 percent of the school's total public revenues; AND
2.  
The charter school’s total expenditures on instruction and related services must equal at least 60 percent but less than 70 percent of the school’s total revenues.  The school’s total revenues do not include the ending balance from the prior fiscal year; AND
3.
Even after the above criteria are met, the State Board may still award a lesser percentage if there is a reasonable basis to do so.

▫
Less than 70 percent funding
If a charter school fails to be above either of the minimum thresholds identified below, then the funding level is zero, unless there are mitigating factors to create a reasonable basis to recommend otherwise.

1.
The charter school's total expenditures for salaries and benefits for all employees who possess a valid teaching certificate, permit, or other document equivalent to that which a teacher in other public schools would be required to hold issued by the Commission on Teacher Credentialing (and who work in the charter school in a position required to provide direct instruction or direct instructional support to students) is less than 35 percent of the school's total public revenues; OR
2.
The charter school’s total expenditures on instruction and related services are not at least equal to 60 percent of the school’s total revenues.

●
Special Rules for Virtual or Online Charter Schools

If the charter school conducts at least 80 percent of teaching and student interaction via the Internet, it may receive approval of a funding determination with no maximum pupil-teacher ratio if the charter school has and maintains an 8 or above Academic Performance Index (API) rank in either its statewide or similar schools ranking and has no less than a 6 in the other of these two rankings provided that the charter school must demonstrate:

1.
The school has met its overall and subgroup API growth targets.

2.
Instructional expenditures are at least 85 percent of the overall school budget. A substantial portion of these expenditures (at least 25 percent of the charter school's general purpose entitlement and categorical block grant as defined in Education Code section 47632), are spent on technology that directly benefits students and teachers and results in improved student achievement.

3.
Computer-based instruction and assessment is provided to each student and includes the use of an online instructional management program, which at a minimum includes standards-based guided lessons, lesson plans, initial testing of students, periodic assessment of student achievement, and the use of other measurements of student progress over a period of time.

4.
Teachers are provided with technology tools and print media, which at a minimum must include: standards-aligned instructional materials, computer, printer, monitor, Internet service, telephone, staff development that provides for the monitoring of student progress, and a means of electronic communication for frequent student contact.

5.
All students are provided an individualized learning plan that is based on initial testing of the students and that is monitored either remotely or in person, by the teacher to evaluate student progress.

6.
All students are provided access to a computer, Internet service, printer, monitor, and standards-aligned materials based on State Board adopted academic content standards for each grade level and for each subject studied.

7.
All students eligible for special education supports and services receive those supports and services in accordance with their individualized education program.

8.
Charter school admission practices will not favor high performing students or recruit a student population that is of a higher socioeconomic group or lower racial or ethnic representation than the general population of the county or counties served. Admission practices not reflective of the county or counties served shall be cause for denial by the State Board of Education under this section.

●
Special Rules for New Charter Schools

An approved determination of funding for a new charter school in its first year of operation shall be submitted by December 1 and shall be for two fiscal years.  Within 90 days after the end of its first fiscal year of operation, a charter school shall submit unaudited actual expense reports and a funding determination form based on the school’s actual second-year budget.  If the Advisory Commission on Charter Schools determines that the actual expenditures of the charter school or the second year funding determination form do not support the funding determination for the second year, the Advisory Commission on Charter Schools shall recommend that the State Board of Education revise the funding determination.

●
Mitigating Factors That May Support A Reasonable Basis For A Different Funding Level Include, But Are Not Limited To:

1.
Information provided on the funding determination request form regarding facilities costs, i.e. to the extent that a charter school desires to have facility costs considered as an instructional cost, the total annual facility-related and operational cost, total facility square footage occupied by the charter school, total classroom-based average daily attendance (if applicable) as reported at the prior-year second principal apportionment, and the total student hours attended by nonclassroom-based pupils at the school site shall be provided.

2. Documented data regarding individual circumstances of the charter school (e.g., one-time or unique or exceptional expenses for facilities, acquisition of a school bus, acquisition and installation of computer hardware not related to the instructional program, special education charges levied on the charter school by a local education agency, restricted state, federal, or private grants of funds awarded to the charter school that cannot be expended for teacher salaries, or contracted instructional services other than those for special education); OR
3. The size of the charter school; OR
4. How many years the charter school has been in operation; OR
5. Serious consideration will be given to charter schools with less than a total of one hundred (100) units of prior year second period average daily attendance or that are in their first year of operation for full funding.

●
Reconsideration Prior to Recommendation for Denial or Lower Funding

Prior to a recommendation by the Advisory Commission on Charter Schools (that a determination of funding be denied or approved at a percentage lower than that requested) being forwarded to the State Board of Education, the affected charter school shall be given thirty (30) calendar days in which to amend its determination of funding request and/or to provide additional information in support of the request.  Based upon consideration of the amended request or any additional information that may be provided, the Advisory Commission may modify its recommendation to the State Board.

●
Termination of a Determination of Funding

Any multi-year funding determination approved by the State Board of Education may be modified by the State Board of Education, in terms of both the multi-year approval and the funding authorized.

The State Board of Education may terminate a determination of funding if updates or additional information requested by the California Department of Education and/or the Advisory Commission on Charter Schools is not made available by a charter school within thirty (30) calendar days or if credible information from any source supports termination.  If the latter is the case, the charter school shall be given thirty (30) calendar days prior to the termination of funding to provide additional information to support the school’s determination of funding.

●
Requests For More Information
The Advisory Commission on Charter Schools and/or the California Department of Education may ask the charter school to provide additional information in order to make possible a more detailed review or to develop a reasonable basis for a recommendation other than those prescribed in the regulations.  With the consent of the Superintendent of Public Instruction, the request for additional information shall be considered a reasonable inquiry to which the charter school must respond pursuant to Education Code section 47604.3

●
Determination Of Funding Request Forms And Instructions

[I THINK THIS IS REDUNDANT; GAVE THIS INFO ABOVE ON PAGE 7.]
The funding determination forms and instructions for 2007-2008 are available on line at 

Instructions:  http://www.cde.ca.gov/sp/cs/as/documents/nclbfd07inst.doc.   

Forms:
http://www.cde.ca.gov/sp/cs/as/documents/nclrbfd07frms.xls. 
●
Definition Of “Employees” From Title 5, Section 11963.3(c)(1)(A)-(C) Of The California Code Of Regulations
"Employees" shall include special education teachers who possess a valid teaching certificate, permit, or other document equivalent to that which special education teachers in non-charter public schools would be required to hold issued by the Commission on Teacher Credentialing, and who provide direct instruction or direct instructional support to pupils of the charter school pursuant to a contract with a public or private entity.

"Employees" shall include individuals who possess a valid certificate, permit, or other document equivalent to that which the individuals would be required to possess in a non-charter public school, issued by the Commission on Teacher Credentialing, and who are employed by a local education agency (LEA), provided all of the following conditions are met: the LEA is the employer of all the charter school's staff; the governing board of the LEA is the governing authority for the charter school (i.e., the charter school is not a corporate entity separate from the LEA); and the LEA's employees are assigned exclusively to work at the charter school providing direct instruction or direct instructional support to students or, to the extent that the LEA's employees are assigned to work at the charter school on a part-time basis, the charter school pays for the services rendered by the employee providing direct instruction or direct instructional support to students on a documented, fee-for-service basis and not, for example, on the basis of a fixed annual amount, fixed percentage of average daily attendance revenue, or other basis that is not related to documented services actually rendered to the charter school. Under no circumstances shall certificated employees of an LEA be considered employees of a charter school for purposes of this subparagraph unless the charter school pays for the services rendered by the LEA's employees on a documented, fee-for-service basis.

"Employee" also means qualified persons that provide direct instruction or direct instructional support, that are hired directly by the charter school through an employment services contract based on a documented, fee-for-service basis.

●
5 Year Funding Determination For Charter Schools Achieving API 6 For Two Years


Charter schools achieving a rank of 6 or greater on the API for the two years immediately 
prior to receiving a funding determination, shall receive a five-year determination and are 
not required to annually reapply for a funding determination.[image: image1][image: image2][image: image3][image: image4][image: image5][image: image6][image: image7][image: image8][image: image9][image: image10][image: image11][image: image12][image: image13][image: image14][image: image15][image: image16][image: image17][image: image18][image: image19][image: image20][image: image21][image: image22][image: image23][image: image24][image: image25][image: image26][image: image27][image: image28][image: image29][image: image30]
� The definition of “employees” is included later in this document.


� Please note the distinctions in the definitions for the phrases “total public revenues” and “total revenue” as used throughout these criteria (definitions listed below).  “Total revenues” would include federal start-up, implementation, and dissemination grant funds, and all state and local revenue, and “total public revenues” would  include all federal revenue, less any Public Charter School Grant Program startup, implementation, and dissemination grant funds; state revenue; and local revenue from in-lieu property taxes.





[image: image34.png]SMYaM



© 2007 Spector, middleton, young & minney, llp 

Page 5 of 14

